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information, The Agenty intenids that: - evalualed after enactment ofthe . .
awners and operators who submitted? - - amendments, ?* A provision in an easlier . -

date of enactment but prior to August 8. - conlinued issuance to temporary
- 1085 must also submitexposurer - - . - exclusions, if notice and comment was. -
: - provided.was eliminated from the final.
- legislation. See HR. Rep: No. 198, at 13, .

3 t .': . .56- R -7 - -t - .
EE accompanied by exposure information. - The amendments further set deadlines
4 A contrary interpretation would create 6. - for Agency action on all future petitions

;L gapslglhaimp!emenlaﬁmqfseéljon;._,z - received!;;l'o tgmxlgammeflem ‘

18 by not requiring exposures -~ . - - cticable, the Agency must propose a
i renation from owtiers and operators . - decision within twelve montha of

who submitted Part B'g bolween thes. - . receiving a complete application®and.
date of enactment and ANgust8,1985. - grahtor deny a pelition within twenty-
Suchan interprefationwouldpotber * - fourmonths. Unlike the gelf-executing- -
- justiffable inlightof the fact that all. .- elimination of previously granted:
owners and opetators who submitted. - temporary exclusions noted below, this
PartI's prior to the date of enactment ~ provision does not mean that the,".

L must submit exposure information by ' -pelitions are granted by operation of the
: Augost®, 1985, - = . atalthuile li}ll"i!l‘naJ’Ag,leam::,' hasm;_u:{led.

. - PP S Sbguh - within the time Jimita specifie ’
‘;5-:?::”8','5""3?”@“‘"_'6*: -0 Thestatute alsnplacgsaume!inﬁlom
. & Thenewamendmentsadda: -, - ° the elfectiveness of any temporary .
© 7 paragraph{f) tasection3001,.. - . exclusions gtanted before its enactmént..
L T establishingspecificeriterinand . . - Beginning 24 months after enactment;
o dures for delisting petitions. This  ~ wastes covered by.a petition granted

A subgiction requires EPA to consider.
' 7: T additignal factors, such as constituents
""" ather than those for which the waste: .
..o wasligted,if the Adminisiralor hasa~. _ granting or denying the petition, after
- = rcasonable basis to believe that such. . notice and comment, has been issued.
-~z pdditional factors could cause the waste . This provision reflects the desire of

- : such a temporary excluslon no longer
. .-will be exempted from RCRA
- tegulations, unless a final decision

- to be a hazardous waste. > -, Congress to eliminate the possibility
.+ 'Thia provision ia intended to eliminate  that a delisting petition will be -
- what bojh Houses of Cangress . - temporarily granted, without notice or

Y percelved 8g a defect In the standards . an opportunily for comment, and then .
+ . used by EPA toevaluate delisting . - notreviewed for a final determination

.: petitions.The Senate noted that, “[tlhe - within & reasonable time. See. eg. S.
<.~ Agency's practice has been to consider ' Rep.. supra, af33, :
: ... pnly the constituents given as the- " The new delisting standard and the

;- grigirfal justification for the Agency's - need for notice and comment require a

;. declaion tolist a waste.” 5. Rep. No. 284, number of regulatory changes. The -
:. 98th Cong- 1ot Sess, 33 (1083). This ~  Agency hag changed the substantive ~ -
- 'practice, however, doca notensure that - standard on which'delisting petitions |
wastes whickare delistedarenot * - - are reviewed to conform ta the statutory
', hazardous. EPA often could have listed - mandate. In addition, today's regulation
wastes far other constituents than those- - eliminates the temporary exclusion

‘ain Appendix VIlof Port 8L A @ - . S
“ “petitioner's waste could be non. - ] 1*The Agericy beltovon that (he stalute prohibits
. hazardous withreapectto thelisted = temporary exclustons as grevicunly granted by EPA
' " constiluents. and exempted from - 73+ {Le.excluelond. without notice and comment.
§ iepln o et EPA practice, S8 st it el
.1 getstill be hazardous due to . - however, without natice and comment il the
. constituents not considered. Id. {To the requitementa of the good cause excepiion. S USC.
- sume effect. see HR. Rep. No, 168, 86th.

'8 553{L1(3}{D) are mol. , ..
® A complete opplicatlon Includes both the

> . Cong., 18t Sesn, 5758 (1883).) The
— > orlginu! qubmisnioi: by the petitloner and any
~ . umendments also require the submequent ln;u;t;ullan requested by EPA {n order

Administrator to provide notice and an -
oppastunily for comment on'the
> - -additional f‘al::'n;'lh;unsldtl:ﬁcnd bofore
- . granting or apelition. ;. = .
8 The statute forbids the granting of eny
.new temporary exclusions without
- ‘= notice and comment as is currently
“n | permitted by §260.22(m) of EPA's
regulatians, since the stutute calls for-
- notice and comments on oll petitions

to detcrmine whether the waste contalns any

hazucdnus waste. Cangreas reqalred the Agency ta
canaider, under certaln circumstances, factors other
than thoae far which the waste was listed. EPA doen
no¥ believe that Congress would have expected the

. Agency tomuake this determifation withaut
adequate infarmatlon. EPA thersfure cancludes thet
the tima limits fncorporated B the ametdment begln

- torun anly after tho Agency han recelved all
infarmation necassury to detorening whether the
wusle {8 huznrdous. .

- Part Bapplications subsequent to the:  * - version of the House bill permitling the - - -
" substantive standard on which delisting *

" waste wag listed and notes that a waste.
. suexcluded still may be a hazardous

, . Sce.eq.S.Rep., suprea, at 33.
used as the basls for the listing and cited * proviston in the Agency's regulations. | ™+

© = additlonal canatituents which could cause it tobea *

" twuae tha goad chuse exception.

car o g - - ‘-I.,L. =7

. 1. The New Subatantive Standard--.~ .« F-

. The primary change in40CFR 26022 . °

made in this regulationis tomedify the - [ '°
i

petitions are evaluated, in accordance
with the slatute. The current regulation: .~ -+**
requires that the petitioner demonstrate:

ta the satisfaction of the Administrator- -
that the waste produced does not meet. -
any of the criteria undec which the -~

. waste if it fails any of the characteristics
in'Subpart C of Part 251 (40CFR. -
260.22{a}). Today's-regulation retains
these provisions, but requires i
addition that, before awaste may be -
excluded. the Administrator determine
that the waste does notsatisfyany -
factors other than thoge for which the:

-waste was listed or that there is nta
reasonable basis ta believe that such:
additional factors could cause the waste
to be hazardous. This provision codifies -
the two-prong test mandated by the

“umendments, i.e., the Agency must- )

. consider both the factara for which the-

.waste was listed (in all cases) and the
factors and constituents ather than
those for which the waste was listed (in -
cases where the Administeator has a
reasonable basia to believe that these -
additional factors could cause the waste
to be hazardous).

2.No New Tempum.ry Exclusions

The regulation elimiriates the
provision authorizing temporary
exclusicns, which were Issued without
prior notice and comment when the
Administrator found that there waga
substantiol likelihoed that an exclusion

" would be granted. 40 CFR 260.22{m}. *
Disdatisfactlon with the lack of natice -
and comment wag 8 major impetus for 1

the reviston of the delisting procedures. . " |
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Today's regulation require noticeand ™ | ..
" gn opportunity for comrient beforea.**. *
. delisting may be granted.* The statdte
. mandates notice and an opportunity for™
comment on the additional factors
fincluding additional constituents} . - .
which the Agéncy rfow must consider,.
* before grantiog o denying a petition.
"EPA regulations already require natice
and comment for petitions, other than
tompozs;s exclusions. See 40 CFR
260.20. These provisiong appliedto.
petitions which addressed only the -
—— . -
*The Agency believes that the statute daes not
prohibit uve of the APA provision permiliing finud -
agency action without notice and comment if there .
* I8 good cuuge. Sen s USC.553I0NH0) Thora lana =,
auggention In the linguuge of the smendment or the
Jdegintatlve history (hat Congress meant to overrule .
the APA. Theae roqulationd also permit the Agency °
. .

¥
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constituents for which the waste was
listed. Congress wanted to ensure that -
natice and comment would continue to
be required for the expanded petitions, -
eddressing not only the listed .-, - -
constituents, but any additional -
constituents as well The Agency - -
concludes that the Act mandates notice

- and, comment for all petitions, and for
the entire petition, and the regulation a0 -

.provides, -~

G. Research, Development. and
Demanstmtlan Permits

The HSWA adds section 3005(g)
which provides EPA with authority to
issue permits for research, development,
and demonstration treatment activities.

‘The amendment grants EPA authority to ‘

-issye per:mts independent of existing . -
- _regulations relating to hazardous waste..

'\treatment pmesmEPA is directed to

. include certain provisions in each permit;
..as well as any other requirements

. deemed pecessary to protect human . -

health and the environment. With _
" several excepuons, ‘the amendment also _
allows waiver or modification of the
penmt apphcahon and permit issuance
. _reqmrements of. Lhe general penml
B Hions. ¢
i EPA'has codiﬁed this new aulhonty in

- 270,658 itd regulations. This. . . T

guIab.on. has four basic’ pra\nsnons
» # " Paragraph (a) of the regulatmn
authorizes the Administrator to issue
-.-RD&D permits for innovative and .
" ‘experimentsi treatment technologies or
,.\Emcesses for which permit standards
ave not been established under Part
. 264 or 288, The regulation authorizes the
" Administrator to establish permil terms
and conditions for the RD&D activities
~~as necessary to protect human health
and the environment. The statutory
-amendment allows the Administrator to
select the appropriate technical
- ppdandards for each RD&D activity to be
permitted. EPA is required to address
construction (if appropriate}, limit
operation for not longer than one year,
and place limitations on the waste that
may be received to those types and .
quantities of wastes deemed necessary
to canduct the RD&D activities. The
permit must include the financial
responsibility requirements currently in
EPA’s regulations and other such
requirements as necessary to protect
health and environment. Other passible
requirements include, but are not limited
ta, provisions regarding monitoring,
operation, closure, remedial action, and
testing and providing information. EPA
may decide not to permit an RD&D
project if it determines that the project,
even with restrictive permit terms and
conditions, may threaten humun lealth
and environment.

Paragraph (b) provides that the
Agency will generally follow the :
permitting procedures of Parts 124 and
270. As a.uthonmd, EPA reserves the
right to.waiva or modify these .
procedures.to expedite permlUns as
long as humap Health and the
environment are protected. However,
EPA will not waive the.public-.
participation procedures of Part 124
established under § 7004(b)(2) of RCRA.
nor will EPA waive the financial .-
responsibility. requu-ements currently in
EPA regulations. - . .. ."

- Paragraph (€) unplementa the .
statutory provision that authorizes the
‘Administrator. to order an immediate -
cessation of any operations at the .
facility if necessary:to pmtecthuman -
heaith or the environment.-;

Under paragraph{a) and the statutary
amendment, permits are initiaily to be °

- issued for a;maximurh period of one'+ ~
year of operation.-The legislative history

provides that the permit is to be issved -

for a maximum of 360 days of operation. :

The 360-day time period.does not refer :

to calendér days, ta periods of -
construction; or to aperation usmg

E materials‘other than hazardous waste. L demonstration with technologiesthat

' (See:129 Congi'Rec:H8160 (daily ed.:
October &mm] THe permit'may be -

renewed up:to thrée ‘times for periods of

not more than one yearof operating™
days es provided in paragraph (d). EPA
has also amended § 270.10(a) to pmwde
that procedures for Issuing and
administering RD&D permits are
governed exclusively by § 270.65.

- Congress made clear that RD&D
permits could cover a variety of
experimental activities, but suggested
several limitations on EPA suthority.
The legislative history provides three
examples of the types of RD&D
activities which may be covered by this
section. [See 129 Cong. Rec, H88160
(daily ed. October 6, 1983)]. First, a
common experiment involves an
individual or company who has
designed o paper or in the laboratory
an innovative treatment system for

hazardous waste, In order to determine

whether this new technology is
technically feasible, a small pilot-scale
unit may be constructed and cperated
for purposes of evaluation. If this is
successful, a larger but still pilat-scale,
experimentatunit may be constructed to
demonstrate the reliability, economic
feasibility, and environmental impacts
of the process.

A second type of hazardous waste
management experiment involves an
equipment vendor and a waste-
generating or processing customer.
Vendors often custom prepare storage
and processing equipment, that is, tanks,

incinerators, etc., based on a customer's
individual needs. and this may require
one or more tests with a pilot facility
using samples of the customer's waste.
And third, a manufacturer or ugser of a
particular commercial treatment process

' may want to improve its efficiency or

effectiveness or reduce envu-onmental
impacts. This may involve the .
construction of a pilot-scale treatmenl
unit that will be operated in an :
experimental mode ta test new wastes’..
or alternate operating conditions. This
list of examples is not an exclusive list
af the activities that may be permitted.
Congress also explained how it - -
expected EPA 1o operate inissuing '
RD&D permits. Under this section, EPA‘

. may permit (1) treatment technologies;
- processes, methods, or dévices that are-

-innovative and experimental {2} for the /-

sole purpose of gathering informationto *

evaluate their technical or econtomic =~ -
feasibility. These factors &re d.tscussed
below. ~ AR
First, innovative and’ expenmental
treatment technologies-or processes -

\IJ

" intended to be tovered by thia section at’

a minimtm include experimentation and :

have neverbeen utilized it camnhemai K
application, ag'well'as further? F.
refinement and development or o
- performance testing ‘of technologies that.
in some form, have been operated in a
commercial capacity. - ,

Second, under a permxt. EPA may
allow the experimental treatment
actvities and associated storage. Such
permits will ao! authorize disposal of
hazardous waste. The disposal of
hazardous waste must occur at a facility
which has received a RCRA permit
under Part 264 or which has interim
status, RD&D permits may only be
issued for the purpose of demonstration
or evaluation of the economic or
technical feasibility of a particular
treatment technology, process, method, |
or device and associated storage. If the
waste management activity related to
the technalogy, unit, process. or device
is used at any time to store or treat
waste for any reasons other than the
canduct of a treatment experiment, it
must be permitted and operated in
accordance with all applicable sections
of 40 CFR Parts 264 and 286. /d.

———
H. State Authan’zd_tion

HSWA made several significant
changes regarding the authorization and
implementation of State hazardous
wasle programs. Part 1 of this section
discusses the new, dual State-Federal
regulatory program in authorized States
and some conforming changes to the
State authorization regulations in Part
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271 necessitated by the HSWA, Part 2
discusses section 3006(1). a new
provision requiring authorized States to
make information about hazardous
waste facilities availabie to the public to
the same exient that EPA would make
the same information publicly available.
Part 3 discusses the exiension of the
expiration date for interim authorization
under the 1976 RCRA. Prior to the
HSWA, responsibility for the RCRA
program in a State with interim
authorization would have reverted to
EPA on ar before January 26, 1985 if the
State had not yet obtained final
authorization. Part 4 discusses the new
type of interim authorization under the
HSWA and the requirements States
must meet o obtain and retain final
authorization {"“moving target” and
program revisions).

The preamble to the proposed rule'to
be published as a companion to this rule
addresses additional issues pertaining

¢\ to State autharization under the HSWA. ~

Both preambles should be read together.

T Appllcabthty of Today's Rule in
Authorized States

New section 3006(g} of RCRA
pravides that any requirement or
— ' prohibiticn which is applicable to the
generation, transportation, treatment,
¢ gtorage, or disposal of hazardous waste
.and which Is imposed under the 1884
. Amendments shall take effect in each
.. authorized State on the same date as-
: » suchrequirement or pmhibltion takes
"7 . effect in non-authorized States. The:
: Administrator is directed to_carry out =
. such requirements or prohibifions 0. -

L

__directly in'an authofized State until’ t.he '

" State i3 granted authorization to do 80..:
This includes the authority toissue or
deny permits-or portions of permita:-
where the State is not yet authonzed tu
2 implement the requirements and .
.prohibitions‘established by the
amen.dments (Section 227,) =~ :
- These amendments dramancally aller
the existing Federal-State relationship
under section 3008 of RCRA. Before the
amendments, pursuant to gections- -
_3006(b) or 3006(c), States with final- |
authorization or all phases of inte_rim :
authorization administered their. ;¢ -. -
hazardous:waste program eut:rely m

_ lieu of EPA. Changes-to the Federal .- .7 .

Subtitle C program did.not take eﬁ'ect
autoﬁﬁﬁcally in such States; States..-
needed to revise. their programs to-

* include those chainges and receive EPA'
appraval. Further, EPA could not issue,
permits. for any facilities covered hy the
State permitting program which EPA, .,
.- had approved.-See40 CFR Zﬂﬂ.ﬂﬂ.. s
271 1(0‘271.121(0 AT ek Y A

'In contrast,.the new amendmen
. create & 1 dual. negulalory system in:

x'u

- con Y
_transportatmn of hazardous; waste. P

.- Finally, the, Agency analyzed the ! ,c,_t .,
_ statute to
- . authority.to: issue:reae
- development permits under sectioq
-3005(g) is & requirement concemmg the -

authorized Stales. Because of new
section 3006(g), the requirements and
prohibitions stemming fraom the
amendments take effect immediately in
all States, regardless of any less
stringent Stale statute, regulation, or
permit. For example, even though a
facility may now hold a State RCRA
permit allowing it to dispose of bulk
liquid waste in a lined landfill, RCRA
prohibits it from doing so after May 8,
1985. (See section V.A.1. of preamble.)
And, even though authorized States
have previously promulgated their
permit application requirements,
facilities in all States will have to
comply with new Federal permit
application requirements in Part 270.
EPA reviewed today's tule to

determine which provisions in it are

“requirements or prohibitions” that are
applicable to the generation, .
transportation, treatment, storage, or
disposal of hazardous waste. EPA
concluded that all of the provisions-in
the rule are requirements or -
prohibitions, They therefore take effect
in authorized States and are Federally
enforceable. -. )

The Agency started its analysis with
the Conference Report which specified,
that certain requirements and

. prohibiticns should take effect.

immediately in all States. (130 Cong. -
Rec. H11134 (daily ed: Oct. 3,2984). |
With'the exception of the *liquids in.
lﬂndﬁﬂs"«pmvxsion, thege pmvtsmns,-w 5

- :were in the Senate-version of the: HSWA

:  and appearinm(a}(a) (5),-3004(c).: [1]:.
(0)::(r), (1i),:3005(¢)(3), 3007(e)(1). 3015,

- and 7010; 448 enacted. In'dddition, EPA

concluded'that the housshold:waste:S =
exclusion in-section’ 3001(1}, the delisting
procedures in sectionr 3001(f}, the: 2. 5

‘ -.'requirementa concerning corrective ~ :<:

action and ground-water munitoring in -’
sections-3004(p), (v}, 3005(i): the v/
prohibition concerning salt domes-in

section'3004(h), the ban on hamrdous -: -

waste in cement kilng in sectidn ;- . :
3004(q)(2){C). the requirement for healt.hr
assessments in section 3019, the -
preconstruction ban in‘section 3005{a}

. the termination of interim status-and -..

extension of interim statua requi.mments
in section 3005(e}),.and the waste

minimization requirements in sechan
3002(a)(6), by 'and 3005(h) are r-* s

- “requirements and prohibitions. EPA a]so -

concluded that the requirements ;-1 ¢

concerning hazardfus wasta exportx in;

section 3017(g) were requimments A
-the generation: and.; s

 whether EPA's
yand ;s

"'\114

Sk

et

treatment of hazardous waste. In doing
so, EPA considered whether section
3005(g] is the type of provision that
Congress would have wanted EPA ta be
able to implement directly in authorized
States pursuant to section 3006{g}. EPA
concluded that section 3005(g) was
intended to be implemented by EPA in
the case of an authorized State which
does not have State legal authority to
issue permits to these types of facilities.
While the language in section 3005(g) is
discretionary ("“The Administrator may
issue a research, development, and
demonstration permit * * **'], EPA does .
not believe that Congress, in amending
the statute lo encourage new and
innovative technologies and to allow
permitting before section 3004 standards
are developed, intended to preciude the
issuance of permits to research and .
development facxhtxes in authonzed
States. -~ . - =i
Thus,’ pursuant to 3-005(3] and 3006[3).
EPA is able to issue a research and :
development permit, in consultation . . -
with the Slate, to encourage . .. -
development of the innovative -~ - ..
technology. However, as discussed next,
&n EPA-permit could not override more
stringent State requirements governing -
the facility or precluding its construction
or operation without a Stateperm.lt. i
Some of these new reqmrementa and
.prohibitions provide: for‘vananpes and -
- exclusigns. For example,mcempuons
i from liger aiid ground-water] monitonng
requirements are-availablexmdercertain
et

2 condihons.*Segge,g.ﬁ ‘z&qse(b][zle

- §2684.221(d); Insad dition facilitieas:
. ‘copstructed.to’inéinerate PCBs;pitadant
1o EPA'S approval under: uectxon B(e] .

. 3005[a] of RCRA. aa amended. Ly
- .The.Agency considered whether Bi40 L
'vanance or.exclusion from such & -7 -
requirement was:ftself.a’ ;requ.trement" :
or. "proinb:tion ofithe Ar.:t. EPA -f3r 73
concluded that the entire prowsmn pn a.
.subject mattersuch as minimum ;’
technologtcalmquirementa—-ahou]d‘ €.
treated as the wFequirement’or.: .
. prohihmon" singe all the suhparts are :
related. However, gection 3009 of RCRA

.. and existing 40,CFR 2?1;1[1] ant,‘lm 121,

‘provide that notbmg in RCRA pmhiblls

States, palitical subdivisiors, pr; %" i
localities from I.mposi.ng more stmigent .
reqmrementu than those qRCRA

: regulations. Thus. any Stata-o ocal. FINT

requlre:nent thal more utrtngent an -

a requmement 1% pohl itf onm todaya _

' rule rethais In ffecgunder late

- local law2 2 .
: g 2ol gl 1ot
“As a practical Emttér. thm mea‘ns that

facnlmea in authonzed Ststes may not

|
|




-~ guthorlzed States.

~ requirements and prohibitions that ase
" promulgated or tuke pifect pufsunnt to. -

cor legislativa histary- ° -
. suggests any Congresgional intent to .

" override section 3009 ot preempt mora--

- atringent State requirements. Thus, the
- universé of the more stringent .-

. provisians in the authorized State: -

- . program and teday’s rule defines the: -
B applir.ahle requirements. Eachmember: -

- of the regulated community-must -
. familiarize himself with both the State

_ and Federal regulations to ke asanred.

- thatheisin'compliance withall - -
-, applicable requitements, EPA may

. -‘ " enforce any violatiomof the authnﬂzed

- State program, the HSWA, or taday's:
“ rule; a State may, of contse, enforce:.
- violations of {ts requirements regardlem
of authorization status... . -

* The Agency also wishes to emphasize:
" that future regulations implementing the
" requirements and prohibitions inthe: -
HSWA will take effect in autharjzed
. States at the same time that they take: -
. effect in non-guthorized States. For- - -
example, EPA may publish additioral
" regulations further defining the double .

~ liner requitement in taday’s rule. Even

" though a Siate may receive -
authorizatlon for taday’s dauble !mer ‘
requirements, any new EPA regulahon

- on double finers will be appl:cuhle in. -
that State until the Statle receives

-, authorization for the newly-amended .

double liner requirement. Thus, a State’ g :

- authorization status may change in -

. response o further implementation of * .
- the HSWA. The Fedoral Registor notices

- promulgaling new requirements will © .
' expluzn their appllcahllily in ﬁulhcﬂzed
~ Gtaten. - - - .
EPA hus mndc vnnuus chunges |o Part
- 27 torellect EPA’s new anthority in ~ -
- pulhorized States. In § 271.1(a),a .
referance ta section 3006(f) of RCRA lma
" been added since a new State . -
5 authorization requirement appears In 3

=, gection 3008(f). Sections 271.1(f), 271.19, -
o 271.a21(N, and 271134 have been

. umended to reflect the' Administrator’s
new authority under sections 3006{c) -
" and (g) to issue permits in authorized .
States. Without these changes the
* regulations would continue to prohibit
EPA from permitting frcilities in ‘

.. A now section,; 271.1(}), hna been ,
added to identify the Federal program

. HSWA. The Agency determined that it
wii extremely important to clearly ..

* community in authorized States until &
“. - Stale receives authorization ta carry dut:

- the treatment, storage, and disposal of

roluting to permitting, conipliunge, and

3. requirements are immediately eﬂechm
- in suthorized States. These HWSA.. -
" provisions also impact whether lnlerhn: 3uua[lr.;_

-+, or final authorization ia available

-+ Stales as discuasedin detnillnfollowmg, regulations implem

- . sections of this preamble.

" _-Agency ia creating a table in § 2732} -- buxmessinfamﬂatm

e

1
Therelore;
that lists the HSWA regulations: ~ -

" promulgated to date (specifically. lhe
]anunry 1985 dioxin waste listing and.

. =+ EPA'S

.~ gaverning themw

" CFR Part 2: Any Statere

. whxchareequivalmtu

' final codifigation rule}. Future- . While the use of"

- manner” in section 3008{f]
greater

alions promulgated under the:

authnr! of IheHSWAwdlbeadded ta the oppartunity for
~the labllgitt §27rafj).- v

" Sections 271.3{a) and 271121(c)(3}:

" have been amended to reflect aection‘
-_. 3006, 8s amended by the HSWA, and’
. gection 3009, They now describe the -

- respective Federal and State roles in-

~ identified in § 271.1(5) toke immediate

* effect in authorized States. In addition; -
- §271.2¢ and § 271138 have been added,
and § 271.21{e}(2)(i} and § 271.121(a)
" _amended, ta refer ta the availability of
" interint authoriza

tion under the HSWA..
EPA also amended §8 264.2({} and .
265.1(c){4) to clarify that the regulatory
madilications ta Parts 264 and 265 made
by taday's rule apply to the regulated

the new requirements. This change is
necessary o reflect section 3006, as
amended, arid {8 consistent with the

- other amendments to Part 271,

2. Public Avmlablhty of Information

Section 3004(() pravides that
information chtained by authorized -
- Slates regarding l'acililles gnd sltes for -

hazardous waste must be made .

" available to the public in sithstantially
the same manner, and ta the game:
degree, as would be the caseif EPA
were carrying out the RCRA program, in.
the State, Previous to the HSWA, the ~
only EPA requirement in this arca wag |

. that the name and address of 8 permit
-, applicant could not bo withheld from the
. public. See 40 CFR 270.12(b}; 271.14(f}.

Initially, EPA l:as interpreted “in

‘suljstantinlly the same maaner” in .

- section 3006{[} to refer to the procedures .

ta release informotion under the - :
Freedam of Information Act (FOIA), 5 -

U.S.C. 552 EPA hus interpreted “to the -
 sume drgeee” to referto the type and
~» quantity of information that la released
. under EPA’s FOIA regulations. Further,
the Agency hos concluded that .
-Informution regarding fucitittes and altea .

wauld at loust cover information

.

M )
a

_administering Subtitle Gand indicate. =
. that all of the HSWA requirements.

will m
regulations will satiafy se

- beyond the statutory

language,
whemerg&? h-::a;{mﬁedml:ﬁom ;

~ whethera State may receive final.

. authorizatlon after the date of |
. enactment ifits spplication doedpat: -

demonstrate equivnleuue tosection ;
auuu{ﬂ.Secuansnoﬂincau!&bereadm s
requiring any State which did nat - -

- receive final authorization by the date ¢f

- enactment to demonstrate compliance

< ;equivaldnt to the Feder.

-

~ EPA employs in deciding how and when

. with the new requirement ia order tab&
readms

gutharized. EPA rejects that
because the Agency believesitis -
inconsistent with the statute a5 awlmk

" and the legislative intent. -

Section 2Z5 of the amendmen!s -
specifically amended gection 3006{b) t
. allow the Administrator to aulhonze &
State program that ia not fully A
al program. That
" amendment was intended to assuretbnt.
last minute changes ta the Federal
program which the State did not hn\re
time to adoptwnuld not preventan .7
otherwise qualified State from obtal
final euthorization. Further, the 1
Conference Report, while ambigua
does stress the need to ellow Slates -/,
gufficient time to amend their pragrams,
" to Implement section 3006(1). 130 Cong...
"Rec. Hnl:!i (daily ed. Oct. 3, 1684). Thet:
Report, in fact, specifically refers 1o’
EPA's rcgu!nhuns ind0CFR271.21(e) " . -
concerning the phase-in of new Fedeml ; :

. requiremenls.

Accordingly, EPA concludes ,lhnt‘
" States now opplying for final > o v
" uutharization are not legally reqmred lu :
have an analogue to section 31108[!](1_; !
Such Sintes, and Statea which have:
already receoived finol suthorization.
" without demongitroting compliance with
section 3006({}, are required to nwlsa .‘

thn.lr prugmms to demnmtraln
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